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Recommendations for Being Party to Rome Conventions

Nepal had presented a legislative
action plan during the accession
negotiation for the membership of
the WTO. According to the legislative
action plan Nepal had made a
voluntary commitment to accede to
the International Convention for the
Protection of Performers, Producers
of Phonograms and Broadcasting
Organizations (the “Rome
Convention”). A study on the
implications of Nepal’s accession to
the Rome Convention was carried
out by a team of lawyers and
economists of South Asia Watch on
Trade, Economics and Environment
with the assistance of the German
Development Cooperation (GIZ).
After completion of study the team
has submitted a report to GIZ and
forwarded to Nepal Copyright
Register's Office also. Here we have
published recommendations of the
study report as it is for the knowledge
of concerned people and authorities.

Recommendations

The substantive provisions in the
Copyright Act and the Rome
Convention are similar. The
Copyright Act has captured the basic
structure and principle that outlines
the Rome Convention. Hence, in
regard to the question relating to the
substantive alteration of the legal
provisions in the Copyright Act and
additional legal obligations of the
state in regard to the protection of
neighboring rights in Nepal,
accession to the Rome Convention
should not bring significant additional
obligation to the state nor should it
create resource burden on the state
regarding the administrative costs of
abiding by the provisions of the
Convention. Furthermore, as
accession to the Rome Convention
forms a part of the legislative action
plan, under which a voluntary
commitment was made to accede to
the Rome Convention, while Nepal
negotiated her membership to the
WTO, the accession to the Rome
Convention is further recommended.
As stated earlier, there are no
substantive differences in the
provisions of the Copyright Act and
the Rome Convention. In addition,
the differences that exist can be

readily amended. Hence, the
following are few recommendations
in regard to reservations Nepal should
make while acceding to the Rome
Convention and amendment of the
Copyright Act, in order to make the
Act consistent with the Rome
Convention:

1. Amendment of the Copyright Act

As discussed earlier, even though the
scope of points of attachment is
broader in the Copyright Act than the
Rome Convention, still at present the
Copyright Act will not accord
protections to beneficiaries of 10 such
nations that are eligible for protection
according to the Rome Convention
because they are not members of the
WTO. Hence, the Copyright Act
should be amended to include
"contracting parties of the Rome
Convention and members of the
WTQ" in sections 13(2) (a), 13 (2)(b),
13(3)(a), 13(3)(b), 13(4)(a) and
13(4)(b), where at present it only reads
nationals of "members of the WTO".

The criterion of publication as a point
of attachment for the protection of
phonogram producers is valid,
according to the Rome Convention,
even when the first publication was
made in a non-contracting state if
within one month of such publication
it was also published in a contracting
state. However, the Copyright Act
does not allow such point of
attachment as regards protection of
phonogram producers. Therefore, the
Copyright Act

Section 13(3)(b) must be amended
by inserting an exception that would
extend protection to phonogram
producers who publish within a
month after publishing in a non-
contracting state. As noted earlier,
the Copyright Act does not define
exceptions to the neighbouring rights.
Hence, the Act should be amended
to include exceptions defined in
article 15 of the Rome Convention.
That is, exceptions relating to private
use, use of short excerpts in
connection with the reporting,
ephemeral fixation by a broadcasting
organization by means of its own
facilities and for its own broadcasts

and for the purposes of teaching or
scientific research. The Act can also
be amended to include a provision
whereby the exceptions provided in
the Act in chapter 4 are also extended
in case of neighbouring rights.

2. Reservations in the Convention

As opposed to the Rome Convention,
which also provides criterion of
fixation as a point of attachment, the
Copyright Act only provides criterion
of nationality and criterion of
publication as points of attachments
as regards to phonogram producers.
Providing three such broad points of
attachments will leave the floodgate
open. That is, almost every
phonogram producer in the world
will be able to claim protection of
rights according to the Copyright
Act. This in turn will demand
additional regulation, administrative
oversight and dispute settlements,
thereby increasing the burden of the
state. In addition, phonogram
producers may be able to free ride
the protection by claiming very
liberal standard of points of
attachments. On the other hand, the
points of attachments defined in the
Act are already so broad that it covers
publication in all members of the
WTO and phonogram producers of
all WTO members’ nationality. That
is, addition of criterion of fixation is
unnecessary and insignificant. In this
milieu, Nepal should reserve the
criterion of fixation as a point of
attachment in case of phonogram
producers according to article 5 (3)
of the Rome Convention. A
recommended text of declaration can
be as follows: In accordance with
article 5, paragraph 3 of the
Convention, the Government of
Nepal declares that it will not apply
the criterion of fixation provided for
in paragraph 1(b) of the same article.

The Copyright Act does not protect,
as provided by article 13(d) of the
Rome Convention, a broadcasting
organization's right to prohibit the
communication to the public of their
television broadcasts if such
communication is made in places
accessible to the public against the
payment of an entrance fee. To accord
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such right to broadcasting
organizations stands to increase the
administrative oversight significantly.
The dispute resolution processes will
also have to bear a huge increase in
complaints by broadcasting
organizations. Since, according to
the right, a broadcasting organization
can prohibit broadcasting in
restaurant, pubs, local social clubs,
etc it will be incredibly difficult to
regulate such broadcasting.
Therefore, it is recommended that
Nepal reserve the provision so as to
not accord protection under article
13(d) of the Convention to
broadcasting organizations. A
recommended text of declaration can
be as follows: In accordance with
article 16 (1) (b), Nepal, will not, as
regards article 13, apply paragraph
(d) of the same article. In order to
ensure that Nepali phonogram
producers are also compensated for
the secondary uses of phonograms
and that no contracting state may be
able to have its nationals be
compensated in Nepal for the
secondary uses of their phonograms
while that state continues to deny the
same right to Nepali phonogram
producers, Nepal should reserve the
right to accord compensation to
phonogram producers on the basis
of reciprocity. The Rome Convention
allows a contracting party to make
reservation to such effect according
to article 16(1)(a)(iv). The
recommended text of the reservation
is as follows: In accordance with
article 16 (1) (a) (iv), Nepal, will, as
regards article 12, apply the provision
in case of a phonogram producer of
another contracting state only if the
nation of which that phonogram
producer grants protection to
phonograms first fixed by a Nepali
phonogram producer. In addition to
the abovementioned reservation, the
Copyright Act should also be
amended to the same effect as the
reservation.

It is also useful to note that, according
to section 9(1) of the Nepal Treaty
Act 1990, the provisions in the
Copyright Act that are inconsistent
with the Rome Convention can be
set aside by the court if a dispute
arise regarding such provision after
Nepal has acceded the Rome
Convention, 1961.

Conclusion

This study was carried out to analyze
the effects of Nepal's accession to
the Rome Convention on the Nepali
copyright law in general and
neighbouring rights in particular. The
study had aimed to identify the
outstanding disparities between the
Rome Convention and the Copyright
Act and thus recommend the proper
course of action regarding Nepal's
voluntary commitment to accede to
the Rome Convention. In this
context, the study concludes that the
Rome Convention and the Copyright
Act are largely similar. That is, the
identification of the beneficiaries and
protection accorded to such
beneficiaries are mostly similar in
two legal instruments. Both
instruments of law are informed by

the same core principles and aim of
protecting neighbouring rights. The
few disparities that are there between
the Copyright Act and the Rome
Convention are of only technical
nature and do not affect the rights of
beneficiaries substantively. In
addition, the disparities that exist
between the Copyright Act and the
Rome Convention can be avoided
by simple amendments of the
Copyright Act that do not alter the
basic framework and structure of the
Act. Similarly, such disparities can
also be avoided by placing a
declaration and a reservation
permitted by the Rome Convention.
In short, there exists no substantive
additional legal obligation as a result
of Nepal's accession to the Rome
Convention.
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